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OUTSIDE COUNSEL
By Sheldon Lobel and Scott S. Markowitz

'Penn Central': Was It Really
A 'Euclid' for Landmarks?
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MAGINE a scenario in
which a real estate
developer purchases
obsolete
several
apartment buildings for
the sole purpose of de
molishing the buildings
and developing the prop
erty to the fullest potential
allowable under the New
York City Zoning Resolu
tion. As would be expect
ed, the tenants of the
apartment buildings who
are either rent-controlled
or rent-stabilized band to
gether in an effort to pre
vent demolition.
The tenants are joined
by a h o s t of i n t e r e s t
groups which oppose real
estate developers buying
old buildings for the pur
pose of utilizing the zon
ing lot to its fullest potential. After
much lobbying and letter writing.
these groups prevail upon the New
York City Landmarks Preservation
Commission to landmark the apart
ment buildings pursuant to the vague
standards of the New York City Land
marks Law which defines a "land
mark" as:

I

Any improvement,
any part of which is
thirty years old or old
er, which has a special
character or special
histoncal or aesthetic
interest or value as
part of the develop
ment. heritage or cul
tural characteristics of
the city, state of na
tion1 ...
Because of the land
marking. the developer's
ability to demolish the
buildings and develop the
property has been effec
tively prevented.
This article will analyze
and assess the develop
er's prospects for a chal
lenge to the landmarking
as a regulatory taking in
light of the Penn C1mtra/
decision and the recent Supreme
Court's land use cases.
In Pennsvlvania Coal u. Mahon,2 Jus
tice Oliver Wendell Holmes stated,
"When a regulation goes too far it will
be recognized as a taking"3 and re
quire compensation under the just
compensation clause of the Fifth
·

Amendment of the U.S. Constitution.

Justice Holmes, however, failed to es
tab�is!l guidelines for determining
what type of regulation would consti
tute "too far" in a given case.
In 1978, the Supreme Court decided
Penn Central Transportation Company
v. New York City,• in which it estab
lished guidelines by which a court
should judge a regulatory ordinance
to determine if the regulation has
gone "too far" and become a taking
under the Fifth Amendment In Penn
Central, the court stated:
"In engaging in these essentially
ad hoc, factual inquiries, the
Court's decisions have identified
several factors that have particu
lar significance. The economic im
pact of the regulation on the
claimant and, particularly, the ex
tent to which the regulation has
interfered with distinct invest
ment-backed expectations are, of
course, relevant considerations.
So too, is the character of the gov
ernmental action."5
In Penn Central, the Court applied
the above test and concluded the New
York City Landmarks law as applied to
prevent the construction of a 55 story
office tower above Grand Central ter
minal did not constitute a regulatory
taking, nor require compensation un
der the Fifth Amendment
Several preservation advocates
hailed the decision as a victory for
historic preservation. Norman Mar
cus, former counsel to the New York
City Planning Commission, hailed the
decision as a Euclid (referring to Vil
lage of Euclid, Ohio v. Ambler Really
Co., the 1926 Supreme Court opinion.
upholding a comprehensive zoning
scheme against a Fourteenth Amend
ment due process claim) for land
marks and favorable notice for the
New York City's transfer of develop
ment rights scheme.'
In light of the change in the mem
bers of the Supreme Court since 1978
and the two recent land use decisions
decided in the 1986 term, Penn Central
seems not to be the Euclid predicted.

•Penn Central'
In Penn Central, the Court was faced
with ihe most favorable of circum
stances to uphold the New York City
Landmarks Law. The landmarked
property was the famous Grand Cen
tral terminal which was not only the
most ingenious engineering solution
to the problems presented by urban
railroad stations, but also a magnifi
cent example of the French Beaux
Arts architectural style.7
Penn Central Transportation Com
pany accepted for the purpose of the
litigation that Grand Central Terminal
was capable of earning a reasonable
return without constructing a high
rise office tower above the terminal.•

that tht' translerable development

rights a vaila ble to them as a result of
the landmark designation were valu·
able compensation for the loss of the
right to construct above the terminal•
(section 74-79 of the New York City
Zoning Resolution allows the owner of
a landmark to transfer development
rights across the street. in addition to
an adjacent lot(s). The law is theoreti
cally intended to allow an owner to
realize the full zoning value of the Jot
without destroying the -landmark.)
In other words, the Court deter
mined, and Penn Central Transporta
tion did not really d i spute, the
"economic impact on the claimant"
was minimal and the claimant could
earn a reasonable return. The Court
pointed out two factors which indicat
ed that Penn Central was not denied
3/1 the use of the air rights above the
terminal.

Several commentators
and the New York
Court of Appeals have
pointed out the many
defects of the New
York City Zoning
Resolution's
transfen-able
development rights
scheme . . •
'

0

·

First. the Court pointed out that the
company had not sought permission
from the Landmarks Commission to
build a smaller structure above Grand
Central.10 Second, the Court pointed
to the transferability of the develop
ment rights to at least eight parcels
which Penn Central owned or had an
interest in the vicinity of the termi
nal." The Court in discussing the rele
vance of the transfer of development
rights stated:
"While these rights may well not
have constituted 'just compensa
tion' if a 'taking' had occurred, the
rights nevertheless undoubtedly
mitigate whatever financial bur
dens the law bas imposed on ap
pellants and, for that reason, are
to be taken into account in con
s i d e r i n g the i m p a c t of t h e
regulation. "12
In sum, the Court determined the
economic impact of the landmarks
designation was minimal upon Penn
Central and the availability of the
transfer development rights along
with the commercial nature of the ter
minal mitigated whatever financial
burdens the landmark law imposed
UPOn the aooellants.

factor m t he above mt'ntJOned test
and determined the landmarks law
did not interfere with what must be
regarded as Penn Central's primary
expectation concerning the use of the
parcel.
The Court indicated the landmark
designation not only permitted but
contemplated that the appellants
could continue to use the property
precisely as it had been used since it
was built13 In other words, the Court
determined the landmarks law did not
interfere with the appellants distinct
investment-backed expectations be
cause the landmark designation did
not interfere with the primary use
Penn Central contemplated with re
spect to the terminal.

Real Estate Developers
One can imagine many situations
where the economic impact of the
landmark designation is more severe
upon the owner than in Penn Central.
A classic example would be the real
estate developer who purchases obso
lete apartment buildings for the pur
pose of developing the zoning lot to
its fullest potential.
The economic impact of the land
marking would be devastating be
cause the developer would be stuck
with obsolete apartment buildings
filled with rent-controlled and below
market rent-stabilized tenants. And in
most situations, the developer would
not be able to make use of the transfer
of development rights afforded by the
New York City Zoning Resolution be
cause of the severe restrictions placed
on the transfer of development rights.
Several commentators and the New
York Court of Appeals have pointed
out the many defects of the New York
City Zoning Resolution's transferrable
development rights scheme which in
clude, but are not limited to, limiting
transfers to adjacent lots and the
maze of discretionary approvals nec
essary to transfer the development
rights.l4
The second factor in the Penn Cen
tral approach would also weigh heavi
ly in favor of a real estate developer
as opposed to the Penn Central with
respect to Grand Central Terminal.
When a real estate developer pur
chases obsolete apartment buildings,
no reasonable person could attribute
any other investment-backed expecta
tion other than developing the prop
erty. In other words, the landmarks
designation would severely interfere
with a real estate developer's distinct
investment-backed expectations.
In sum, Penn Central upheld the ap
plicability of the New York City Land
marks Law as applied to one of the
most famous buildings In the world
which was capable of earning a rea
sonable return in its present state and
which the owner could utilize the de
velopm«:_nt rights made available un-

der the Z oning Kesolution.
One cannot envision a more favor
able set of circumstances for a court

rb�•.•photd the landm&rb law. Every
one is familiar with the statement
"hard cases make bad law." In Penn
Central the more appropriate phrase
would be "easy cases make bad law."

Rehnqulst's Dissent
Before turning to the recent Su
preme Court's land use decisions, it Is
important to analyze the makeup of
the Court's 6-3 decision in Penn
CentraL
Justice William H. Rehnquist auth
ored a strong dissent joined by Jus
tices John Paul Stevens and former
Chief Justice Warren E. Burger. Jus
tice Rehnquist maintained the New
York City Landmarks Law was not
�alogous �o a comprehensive zoning
scheme and was precisely the type of
ordinance which would trigger the
Fifth Amendment's just compensation
clause. He quoted from a previous Su
preme Court case:
"The F"tfth Amendment's guaran
tee that private property shall not
be taken for a public use without
'just compensation was designed
to bar government from forcing
some people alone to bear public
burdens which, in all fairness and
justice should be borne by the
Public as a whole... ,.
Justice Rehnquist reminded the
Court of Justice Holmes' oft-quoted
warning from PennsyiCXlllia Coal v. Ma
hon. "We are in danger of forgetting
that a strong public desire to Improve
the public condition is not enough to
warrant achieving the desire by a
shorter cut than the constitutional
way of paying for the change.""
Since 1978, two of the six Justices in
the majority opinion in Penn Central
have been replaced by more conser
vative Justices. Justice Potter Stewart
was replaced by Justice Sandra Day
O'Conner who has voted with Justice
Rehnqulst in virtually every land use
decision since she was appointed.
Justice Lewis Powell was replaced
by JusUce Anthony M. Kennedy who
appears more conservative than Jus
Uce Powell and more influenced by
Chief Justice RehnquisL The arrival of
Justice Antonio Scalia who has re
cently taken an interest in land use
matters also tends to strengthen the
force of Justice Rehnquist's dissent
In the October 1986 term, the Su
preme Court decided two land use
cases which while not overturning
Penn Centra/indicate the Court's lack
of tolerance for land use regulators
who ignore the mandate of the Fifth
Amendment
·

In Nollan v. Colifomia Coastal Com
mission11 a majority of five Justices

found a taking in a complicated per
mit exactlon situatlon. The California
Coastal Commission granted to plaJn
Wfs a permit to build a home on the
conditlon that they deed to the public
an access easement acrou a small
portlon of the beach element of their
parcel. Justice Scalia joined by Chief
Justice Rehnqulsl and Justices Byron
White, Powell and O'Conner found the
conditional building permit to consti
tute a regulatory laking. The Court
quietly established a new and more
strict standard by which land use reg
ulations must be judged. The Court
stated:
Contrary to Justice Brennan's
claim . . . our opinions do not es
tablish that these standards are
the same as those applied to due
pr o c e s s or equal p r otection
claims. To the contrary, our ver
bal fonnulations in the taking field
have generally been quite differ
ent. We have required that the
reg u l a t i o n "substantially ad
vance" the legitimate state inter
est "sought to be achieved," not
that "the state could rationally
h a v e d e c i d ed" the measure
adopted might achieve the state's
o&;ective.11
As Fred P. Bosselman, a leading
land u;;e attorney, correctly notes,
NoUan as an example of the Supreme
Court's recent cases that reflect a
''wide and growing gap between the
treatment of economic regulation un
der the taking clause" by Justices Sca
lia and Rehnquist on one hand and
Justices William Brennan and Thur
good Marshall on the other."
The Supreme Court's basic message
seems to be that government regula
tors and some lower courts have
failed to pay sufficient attentlon to the
constitutional protection assured to
p r o p e r t y owners b y t h e Fif t h
Amendment.
In No/tan, the majority closely scru
tinized the justifications put forward
in support of the conditional building
permit by the California Coastal Com
mission and seemed eager to analyze
and reject any and all such justifica
tions. The Court stated:
"We do not share Justice Bren
nan's confidence ... We view the
Fi f t h A me n dment's p roperty
clause to be more than a pleading
requirement. and compliance with
it to be more than an exercise in
cleverness and imagination. As in
dicated earlier, our cases describe
the condition for abridgement of
the property rights through the
police power as a 'substantial ad
vancing of a legitimate state
interest.' "20

Th� conservative majority indicated

the Ftfth Amendment is alive anu well
and any regulations which impinge
upon a property owner's right will be
subjected to a rigorous analysis to de
termine if the regulation passes con
stitutional muster.

'Firat English'
In First English Evangelical Lutheran
Church of Glendale v. County· of /..,w
Angeles,2• the Supreme Court settled
the question of whether or not tempo
rary takings require just compensa
tlon under the Fifth and Fourteenth
Amendments. The Court held that
temporary takings require the govern
ment to pay the landowner from the
time the offending regulation is in ef
fect until the time the courts find the
regulation to constitute a taking. This
time period is what the court meant
by the term "temporary taking."
First English also implicates the
heightened scrutiny applied In NoUan.
It shows the Justices' concerns that
governmental regulations have left
property owners' rights overexposed
to regulation by governmental regula
tions. Requiring the government to
pay for overreaching regulation will
force regulators to scrutinize property
restrictions more carefully.
As the Court staled in First English:
"We realize that our present hold
ing will undoubtedly lessen to
some extent the freedom and flex
ibility of land-use planners and
governing bodies of municipal
corporations when enacting land
use regulations. But such conse-

Real estate developers
and land use
attorneys should not
take too seriously the
claim that 'Penn
Central' is the 'Euclid'
of historic
preservation.
·

quences necessaril y flow from any
decision upholding a claim of con
stitutional rights; many of the pro
visions of the constitution are
designed to limit flexibility and
freedom of governmental authori
ties and the just compensation
clause of the Fifth Amendment is
one of them. "22
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The importance of First English can
not be overstressed. Once again, the
Court held governmental agencies
could be held monetarily liable for
even good·faith overregulation. The
Court held a temporary taldng (the
time between the enactment or re
strictions of the regulatory ordinance
takes effect and the time in which a
court strikes down the regulatory or
dinance) requires just compensation
under the Fifth Amendment.
This further indicates the Court's
current trend of protecting property
owners' Fifth Amendment rights. The
Court by requiring government to pay
for overreaching land use ordinances
is in effect telling legislators and land

Conclusion
Real estate developen and land use
attorneys should not take too serious
ly the claim that Penn Central is the
Euclid of historic preservation. Penn
Central was a close decision which up
held the landmarks law as applied to
Grand Central Terminal. One would
have a difficult time finding a more
favorable case to uphold a challenge
to the New York City Landmarks Law.
The change in the Supreme Court
since 1978, Chief Justice Rehnqulst's
growing influence and the Court's re
cent land use decisions seem to indi
cate Penn Central was not the Euclid
for landmarks but a sui generis
situation.

use commissions to analyze the con
stitutionality of the ordinance. If a
court later determines the ordinance
is unconstitutional, the government
must compensate the landowner.

·-·························

Ramifications
Nollan indicates the Court is going
to scrutinize more strictly land use
restrictions which impinge upon a
property owner's Fifth Amendment
rights.
A developer could use No/ian in a
variety of ways in combatting the
landmarking of a particular building
including a situation where the Land
m a rks Comm i s s i o n des ignates a
building for landmark status which is
of questionable architectural. histori
cal or cultural significance, or where
the Landmarks Commission desig
nates all of a developer's buildings
when the buildings are all very simi
lar. or a situation in which the owner
cannot earn a reasonable return on
the landmarked buildings.
First Ens/ish indicates a landowner
whose property is improperly land
marked can recover monetarily for
the time between the landmarking
and the time'when a court finally de
clares the landmarking unconstitu
tional. First English requires the
Landmarks Commission to landmark
only deserving properties such as
Grand Central Terminal. If the land
marking is found unconstitutional, the
city will have to pay the owner for the
"temporary taking."

·
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